Introduction
This article analyses the legal aspects with regard to foreign parties in the Austrian civil procedure code. It will focus on several different topics: international jurisdiction, capacity to conduct proceedings, security on costs, service of documents, judicial impartiality and independence, and the composition of the bench. There will also be taken into account differences between foreigners coming from Member States of the eu and those coming from third states. people without the Austrian citizenship are considered to be foreigners under the Austrian ccp.
B
Residence A different criterion to define a foreign party may be the lack of a (permanent) residence in Austria. Of course in most cases people without an Austrian residence also do not have the Austrian citizenship. Nevertheless, about 12.5% of the Austrian population (1,066,114 out of 8,507,786 people as of January 1, 2014) do not have Austrian citizenship. The scope of application of some civil procedural rights, especially regarding service of documents, is not limited to Austrian citizens but to people with a (permanent) residence within the Austrian border. Given such regulations, this criterion also seems plausible.
C
eu-Exception Article 18 of the Treaty of the Functioning of the eu (tfeu) provides that " [w] ithin the scope of application of the Treaties, and without prejudice to any special provisions contained therein, any discrimination on grounds of nationality shall be prohibited." Hence, provisions of the first category may not be applied regarding eu citizens.4 Additionally, indirect discrimination shall also be prohibited, i.e., when an apparently neutral provision (which does not explicitly limit its scope of application to the nationality) would put persons from a different eu member state at a particular disadvantage compared with Austrian citizens. This applies to the second category dealing with residence.5 In summary, although eu citizens may fall under the scope of application of provisions regarding foreign parties and may therefore be considered as such; eu law prohibits any discrimination regarding nationality or residence. Consequently, the provisions on foreign parties do not apply to eu citizens, rather, they apply only to people from other countries.
iii Interim Conclusion
Concluding this argument, there are two different criteria to define a foreign party: either on a legal basis due to the citizenship or on a factual basis due to the residence. eu citizens however, may not be discriminated against.
